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Implementation of Provisions in the Broads Bill: Dealing with Unsafe Vessels
 Report by Head of Waterways Strategy and Safety and Solicitor
	Summary:
	This report sets out the process to develop procedures relating to the provisions within the Broads Authority Bill for Dealing with Unsafe Vessels. 
The Committee is invited to note the report, and members’ views are sought on the procedure and the proposals. 


1
Introduction
1.1
Although Royal Assent is not expected until early next year officers have been considering the process for implementing the various provisions in the Broads Authority Bill.  

1.2
The Committee will be comprehensively consulted on the introduction of the various powers and of the procedures to be followed. This report is part of this process.
2
Background
2.1
Within the provisions of the Bill is the ability for the Authority to deal with unsafe vessels.
2.2
Clauses 18 to 20 give the Authority a range of powers in respect of “unsafe vessels”.  This phrase is rigorously defined in Clause 18 in a way which covers only vessels in respect of which there is a continuing danger to any person or property or a risk of pollution.  Their purpose is to ensure that dangerous vessels can be dealt with appropriately, but at the same time providing safeguards for owners.  It is proposed that these powers apply in respect of adjacent waters as well as in the navigation area for the reason that vessels kept in adjacent waters are potentially as big a danger as those in the navigation area.  Provided time allows, the Authority will in any case where they have any doubts as to whether a vessel is unsafe for this purpose seek the advice of an independent boat safety scheme examiner.

2.3
Clause 19 empowers authorised officers of the Authority to require the master of any unsafe vessel in the navigation area or on adjacent waters to remove the vessel to a place either within or outside that area or those waters and, where reasonably practicable, to carry out such works to the vessel, or to take such other action, as will remove any imminent danger to the safety of any person or property on or near the vessel, or any imminent risk of pollution.  There is also power proposed for the Authority to carry out such works and to recover the cost from the owner.

2.4
Clause 20 proposes a power for the Authority to relocate an unsafe vessel or remove it all together from the navigation area or adjacent waters, after giving (except in an emergency) 28 days notice to the owner and posting a notice on or near the vessel.  There is also provision, after a further three month period, and subject to the outcome of any appeal to the Standards Appeals Panel and after serving notice on the owner, for the Authority to issue a certificate which has the effect of vesting the vessel in themselves after which the Authority may deal with the vessel as they think fit, including disposing or destroying it.  Finally, there are provisions enabling the Authority to recover from the owner the cost it incurs in relocating, removing, storing, disposing and destroying a vessel under this clause; and also (if the owner comes forward after the end of the three month period referred to above but within 24 months of the issuing of the vesting certificate) for the owner to retake possession of the vessel if it has not been sold or, if it has been sold, to receive the net proceeds of sale after deducting the expenses referred to earlier in this paragraph.

2.5
The Bill also provides for the Authority to pay compensation for any damage suffered as the result of any proven misuse of the Clause 19 and 20 powers.  
3
Procedure

3.1
Appendices 1 and 2 are model notices to be issued before a vessel is removed under Clause 20.
3.2
A procedure has been developed to detail the operational requirements in exercising these powers, see appendix 3

3.3
In order that the Authorised Persons can ascertain if a boat is unsafe, inspection guidance and forms have been developed which are set out in Appendices 4 and 5.

3.4
The forms set out in Appendices 4 and 5 are a copy of those which are currently in existence for the purpose of checking for hazardous boats in accordance with the Broads Authority (Boat Safety Standards) Byelaws 2006.

4
Delegations
4.1
It is proposed that the power to exercise the judgment as to whether a vessel is unsafe under clause 18 and then whether the powers of removal etc under clauses 19 and 20 (apart from the power to issue a vesting certificate) should be exercised should be delegated to the Head of Waterways Strategy and Safety, Navigation Officer and Navigation Rangers. 
4.2
It is proposed that the power in relation to the issue of a vesting certificate under clause 20 be delegated to the Chief Executive and Director of Waterways.
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APPENDIX 1

	DRAFT
	For use in cases where the master has failed to comply with a requirement under clause 19(1)

	
	  

  
	  

  
	  

  


  
Dear

I am writing with reference to the vessel known as ………….. (registration number…………) which is currently moored at ………………….

This vessel has recently been inspected by officers of the Broads Authority and found to be unsafe for the following reasons:-

……………………………….

Section X of the Broads Authority Act 2009 gives the Authority power to relocate or remove vessels which are unsafe.  However, except in an emergency, the Authority must give the owner of the vessel it proposes to remove or relocate under Section X at least 28 days notice of its intention to do so.  I am therefore enclosing a formal notice to this effect.

On the reverse of the notice is printed the wording of Section X, together with Section A 

(which deals with the Authority’s powers to enter and inspect vessels), Section B (which defines an unsafe vessel for the purposes of these provisions) and Section C (which gives the Authority’s officers powers to require the master of an unsafe vessel to take action with respect to it).

You will see from Section X that having relocated or removed a vessel under this power the Authority can then:-

(a)
Three months after the issue of the enclosed notice, issue a Vesting Certificate, vesting the vessel in the Authority.  (Section X (5)).

(b)
Following the issue of the Vesting Certificate deal with the vessel as it thinks, disposing of or destroying it.  (Section X (7)). 

(c)
Recover from the owner of the vessel the expenses it incurs in relocating, removing, storing, disposing or destroying the vessel.  (Section X (8)).

Section X (9) gives the owner certain rights to retake the vessel (if  it is unsold) or to the net proceeds (if it has been sold).  

If you have any questions arising from this letter or the enclosed Notice please contact

……………………………………………………………………………..

Yours faithfully

APPENDIX 2
IMPORTANT:  THIS NOTICE AFFECTS YOUR VESSEL

SECTION X OF THE BROADS AUTHORITY ACT 2009

To:

The Broads Authority hereby give you notice pursuant to Section X of the Broads Authority Act 2009 that the master of vessel [name and registration number] having failed to comply with a request from an authorised officer of the Authority to………………………………….

……………………………………………………………………………………………………….,

the Authority will on or after ………………………….. itself either relocate the vessel or remove it altogether from the Broads.

Signed: ………………………………………….
Dated: …………………………………..

             Duly Authorised Officer of the Authority

	Title
	Dealing with Unsafe Vessels

	
	


1. Introduction 
This procedure has been developed to formalise the mechanism and process for dealing with a vessel deemed as ‘unsafe’ as defined in section X of the Broads Bill. 

2. Scope

2.1
A vessel is unsafe if—
a. the vessel does not comply with the standards applicable to the vessel; or
b. a person has been convicted of an offence under this Act, or the 1988 Act, or any byelaw of the Authority, in respect of the vessel,
and the Authority is satisfied after taking advice where appropriate from a person qualified to examine or assess compliance with any standards imposed under section x that the non-compliance or the circumstances which resulted in the conviction, as the case may be, continues or continue to give rise to a danger to any person or to any property, or risk of pollution, from the vessel.

2.2

If a vessel is considered by an authorised officer of the Authority to be unsafe as defined in 2.1 above, then the Authority may implement the following procedure..

3. Procedure

3.1
For the purposes of this procedure master is defined as “Master” in relation to a vessel means any person whether the owner, master, or hirer or other person lawfully or unlawfully having or taking command or charge or management of the vessel for the time being.

3.2
To determine if the vessel poses an immediate danger Authorised officers shall carry out a boat inspection, the inspection criteria are set out in “Boat Inspection Report” see appendix 4.

3.3
If the vessel fails any of the inspection criteria, a “Boat Failure Report”, must be completed detailing corrective actions which may also include the removal of the vessel. See Appendix 5

3.4
The Authorised officer can require the master of the vessel to carry out corrective works to remove the immediate danger, and where necessary require the master to relocate the vessel to a specified location.

3.5
Authorised officer can, where necessary, carry out the works themselves to remove the immediate danger, officers must record time taken and materials used and forwarded to the Head Ranger (navigation) for recovery of the costs incurred.

3.6
If the master ensures that the remedial actions specified in 4.2 are completed, then no further action shall be taken under this procedure, however further action may be taken under separate procedures if the vessel does not meet the requirements of the construction standards.

4
Removal of Unsafe Vessels
4.1. If the vessel is deemed no longer to present an immediate danger to persons and property, but the vessel does not fully comply with the construction standards applicable, or if there is no-one on board  the unsafe vessel, an authorised officer may give notice to relocate the vessel. The authorised officer shall:

4.2. Arrange for the tolls office to send the owner a written notification of the Authority’s intention to remove the vessel to a designated area. See Appendix 1 and 2

4.3. If the owner fails to carry out the remedial work specified, then a 28 day notice of removal shall; See Appendix 2

4.3.1. Be posted by the tolls office;

4.3.2. Be affixed to the vessel;

4.3.3. Be displayed at the location of the vessel, with regular checks made to ensure the notice is present at the vessel location for the 28 day period.

Note:
the 28 day notice of intended removal shall inform the owner that; See Appendix 1

· The vessel, unless removed from the navigation by the owner, shall be removed by the Broads Authority at the end of the 28 day period

· The Broads Authority shall issue a vesting certificate stipulating that as of a period no greater than 3 months after the expiry date of the 28 notice, that if the vessel is still unclaimed, it be dealt with as the authority sees fit and all reasonable costs sought from the owner. This shall be issued as per 4.5.

4.4
 In cases of emergency the authority has powers to relocate an unsafe vessel, without issuing the 28 day removal notice. Authorised officers must liaise with the Navigation Officer in these circumstances. 

4.4. After 3 months from the date of issue of the 28 day Removal notice, a ‘vesting certificate’ shall be obtained, allowing the authority to dispose of the vessel as seen fit. This certificate shall;

4.4.1. Be sent to the registered owner;

4.4.2. Be displayed at Broads Authority HQ;

4.4.3. Be displayed at the vessel’s old location.

4.5. The vessel shall then be dealt with as deemed appropriate. 

4.6. If the vessel’s registered owner despite all reasonable measures fails to make contact, a vesting certificate shall be issued after a period of 3 months from the date of initial attempted contact. The 28 day removal notice shall not apply in this circumstance. The vesting certificate shall be displayed as per 4.4.1 to 4.4.3.

4. Reporting

4.2. The report shall be reviewed at each Boat Safety Management group meeting as part of the safety management system monthly reporting, with items deemed relevant taken forward to the Navigation Committee and full Broads Authority.

4.3. It is the responsibility of the Waterways Officer to prepare this report.

5. Review
5.1
This procedure is to be kept under review by all users and all changes or amendments must be forwarded to the Broads Authority for amendment of the procedure. This procedure is to be annually reviewed by the Director of Waterways, and this formal review must be recorded on the review log. Ref OP-12-4-1
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                                                                                                         APPENDIX 4

BOAT INSPECTION REPORT

This report sets out the results of an inspection carried out by the Broads Authority in order to assess compliance with specific elements of the Construction Standards incorporated in the above Act. It also sets out recommended /required actions where relevant.

	Boat Name:
	
	Master/Owner:
	

	Address of Owner/Master
	

	Boat ID No.
	
	Short Term

 Toll No.
	
	Date/Time of Inspection:
	

	Place of Inspection:
	
	Normally Moored At:
	


With regard to the inspection items referred to below, the Authorised Officer is of the opinion that: -

	a) The boat safety standards are met in respect of the vessel, but limited to the scope of the visual inspection;
	PASS     FAIL

	b) The minimum boat safety standards are not met in respect of the matters so indicated below.

The reasons for this opinion are set out in the attached report. The attached report also sets out recommended actions or required actions under Byelaw 10.
	BFR



	Inspection Item
	
	Inspection Item
	

	1. Are LPG containers stored in a location where leaking vapour is drained or flows directly overboard?
	P

F
	7. Are fuel systems free from other obvious visible safety defects?
	P

F

	2. Are LPG lockers in good condition and free from any holes, which could allow leaking vapour into the interior of the boat?
	P

F
	8. Is the boat free from the combination of a petrol boat and a low-level permanently operating flame?
	P

F

	3. Is the LPG system free from other obvious visible safety defects?
	P

F
	9. Is the electrical system free from visible damage?
	P

F

	4. Is any spare petrol stored in correct containers?
	P

F
	10. Is the electrical system free from other obvious visible safety defects?
	P

F

	5. Are containers for spare petrol stored in a location where leaking vapour is drained or flows directly overboard?
	P

F
	11. Is the boat free from any active and current pollution by fuels, oils or chemicals?
	P

F

	6. Has operation of the flammable atmospheres detector indicated that the boat is free from fuel and/or gas leaks?
	P

F
	12. Is the boat free from any obvious sources of CO poisoning. Are the flues and fixed ventilators working? 
      Advice Only For Private Craft
	P

F


Disclaimer

	This inspection was only a visual inspection and not a thorough examination of the vessel. As a result the owner and master cannot rely on this report as a statement that the vessel is safe or is only unsafe to the extent indicated. Nor does this report in any way affect the responsibility of the owner and master from ensuring that the vessel is safe and not a hazard to others.
	

	
	

	Signed
	
	PRINT NAME
	
	Date
	


Information Leaflets Issued

	Safe Use of Petrol
	Avoiding Fire Afloat


	Safe Use of LPG
	Avoiding the silent threat

Carbon Monoxide


APPENDIX 5

BOAT FAILURE REPORT

 
This report sets out the results of an inspection carried out by the Broads Authority in order to assess compliance with some elements of the Construction Standards incorporated in the above Act. It also sets out recommended /required actions under Section X.

	Boat Name:
	
	Master/Owner:
	


	Boat Reg:
	
	Short Term

 Toll No.
	
	Date/Time of Inspection:
	


	Signed
	
	PRINT NAME
	
	Date
	


	Item
	Description
	Action Taken By Owner/Master
	BA Verification

	
	
	Action Undertaken
	Signature
	

	Required Actions under Byelaw 10
	
	
	

	
	
	
	
	

	Recommended Actions
	
	
	

	
	
	
	
	


Disclaimer

	This inspection was only a visual inspection and not a thorough examination of the vessel. As a result the owner and master cannot rely on this report as a statement that the vessel is safe or is only unsafe to the extent indicated. Nor does this report in any way affect the responsibility of the owner and master from ensuring that the vessel is safe and not a hazard to others.

	BA Authorised Person
	Owner/Master of Vessel

	PRINT NAME
	
	PRINT NAME
	

	Signed
	
	Signed
	

	Date/Time
	
	Date/Time
	


BI RXXXX





BFR XXXXXX
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